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ANTI-DUMPING
The most emerging issue of today

Saifrillal Khan, ACMA, pleads that a stronger Anti-Dumping
Divectorate (in Pakistan National Tariff Commission) will, neo doubr,
help strengthen industry, but botl government and industry must be

careful toensure that the precedents set for establishing dumping
o not usher in a fresh form of administered profectionism,

‘V Then the word “dumping” is
mentioned in a social or busi-
ness conversation, the connotation
normally made is that the product in
guestion i of an inferior quality and
is sold ata very low price. This is far
from the truth. It is for the instance
possible that an imported product
which is “dumped” can be sold ata
higher price than the domestically
manufactured product. The quality
of such a “dumped”™ produet can
even be superior to the domestically
manufactured product.

The WTO, previously the General
Agreement on Tariffs and Trade
SGATTY considers product being
dumped if;

4 Animported like product is sold
at a lower price than in the
cxporting  country's  own
miarket.

# 1f the like product is sold for
less than its production cost.

In other words “Dumping™ is de-
fined as a situation in which the ex-
port price of a product s lower than
its: selling price in the exporting
country. A bargain sale, n the sensc
ol ordinary trade, is not dumping.
Where it is demonstrated that the
dumped imports are causing injury
to the importing country within the
meaning of the WTO Agreement on
Implementation of Article V1 of the
General Agreement on Tariffs and
Trade 1994 (“Anti-dumping Apree-
ment”), pursuant 1o and by investi-
gation under that Agreement, the
importing country can impose anti-
dumping measures to provide relief

20

to domestic industries imjured by im-
ports.

Before we move on with the subject
I helieve it is important for us to
have idea about the following terms
in light of the Pakistan's Anti-
Dumping Ordinance 2000 to be used
later in the article.

Ire other words “Dumping” is
defined as a situation in which
the export price of a product is

lower than its selling price in

the exporting country. A

bargain sale, in the sense

of ordinary trade, is not
dumping.

“Country™

Means any country or termtory
whether a member of the World
Trade Organisation or not and in-
cludes a customs union or separate
customs territory.

“Dopmestic Industry™

Domestic Industry means the do-
meslic producers as a whole of a do-
mestic like product or those of tham
whose collective output of that prod-

et conslitutes a major proportion of

the total demestic production of that
product, except that when any such
domestic producers are related to the
exporiers or importers, or are them-
selves importers of the allegedly
dumped investigated product
such a ease “domestic industry: shall
mean the rest of the domestic pro-
ducers,

“Domestic Like Produci™

Means the domestically produced
product which is a like product 1o
an investigated product.

“Dumping Margin™

Dumping margin o relation to o
product means the amount by
which its normal value exceeds its
export price.

nlnj “].:‘."

Means, unless otherwise specitied,
material injury to a domestic in-
dustry, threat of material injury o
a demestic indusiry or malerial re-
tardation of the establishment of a
domestic industry, when dumped
impofts are causing such injury.

“Investigated Product™

Means a product which is subject
to an anti-dumping investigation
as described in the notice of inti-
mation of the investigation,

“Like product”

Means a product which 1s alike in
all aspects to an investigated prod-
uct or, in the absence of such a
product, another product which,
although not alike in all respects,
has characteristics closely resem-
bling those of the investigaled
product.

“Export Price”

An export price is a price actually
paid or payable for an investigated
product when sold for export from
an exporting country to Pakistan,

The basic rule in respect of dump-
ing. is that the introduction of an
anti-damping duty can only be
considered ift

% There has been a significant
inerease m the dumped goods.
Cither i absolute terms or
relative  to production  or
CONSUMpHOn,

Ml iuggemenn Acommani, Sﬂpl. — 2001



<= The prices of such imports have
undercut those of the domestic
products and as a resuli have
depressed  the price of the
preduct or have prevented that
price fron increasing,

“  Asaresull of the injury caused
to the domestc industry, or if
there is a threat of continued
injury to the domestic industry
of the importing country.

In short, if the export price is lower
than the nermal value i.c. the com-
parable price actually paid or pay-
able in the ordinary course of trade
tor the product in the export country,
then the difference is called (he
“Dumping Margin”

In trying to make sense of the dump-
ing process, it is best explained by
the “DIC" principle. Effectively
there are three principles to consider
when conducting an anti-dumping
investigation, namely Dumping, In-
Jury and Causality, What it means is
that i’ a dumping margin is deter-
mined, it has to be proven that the
dumping 15 causing the domestic in-
dustry material injury, Le. a casual
link must exigl in order for an anti-
dumping duty to be imposed,

Internationa] trade agreements give
countrics who are members of the
Waorld Trade Organisation (WTO)
the right to impose anti-dumping
duty/fees to abolish foreign goods
suspected of illegally Qooding local
markets with goods al artificially
low prices, and to discourage their
further sales,

Background

Dumping was originally perceived
as g mobvated action-the sale of
zoods thal were priced deliberately
below the cost of production so as 1o
maximize market shares and drive
competitors oul of business, These
predatory tactics presumed the exis-
tence of considerable financial mus-
cle: therefore, for much of the
19805, anti-dumping investigations
were largely targeted at Japanese
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firms. Today. however, as both big
and small exporters around the
globe face a rising tide of anti-
dumping actions, dumping is being
increasingly equated  with cheap
imports-irrespective of the motive,

General Implications

Tronically. anti-dumping restrictions
are dircetly correlated (o the spriad
of free trade. The more open the
ceonomy, the greater is the reliance
an anti-dumping measures. Indeed,
the world's most open econamy, the
US, ranks first on anti-dumping ac-
tions taken against imports. With the
impasition of anti-dumping duties
on over 20 products, India already
ranks 12" despite her relatively-high

Effectively there are three
principles to consider when
conducting an anti-dumping

frvestigation, namely
Dumping, Injury and
Causality. What it means is
that if a dumping margin is
determined, it has to be proven
that the dumping is causing the
domestic industry material
injury, Le. a casual link must
exist in ovder for an anti-
dumping duly to be imposed.

tariff-walls. As these walls are low-
ered, and as quantitative restrictions
ofl imports are phased out by 2002,
the number of anti-dumping actions
inttiated by India will only rise.

Mareaver, dumping only poses a se-
riones problem if domestic industry is
not efficient, and if it continues to
produce  unbranded, low-quality
eoods. So what our industry needs 1o
do.  has to  become cost-
competitive to cope with cheaper
imports. Ultimately, the only effec-
tive way to develop that competi-
tiveness is through freer trade-not
through Lairer trade.

Any anti dumping investigation in-
volves the interests of 3 partics: the
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producing mdustry, the user indus-
try, and the exporter. And any uling
is bound o hurt one of these parties.

Legal Point of View

The international  ant-dumping
rules are provided by (a] GATT Ar-
ticle VI and (b) the Anti-dumping
Agreement under the WTO,

Countries have been amending their
domestic anti-dumping implemen-
tation Legislation ta bring it into
conformity with the new AD Agree-
ment. The AD  Committee s
charged with reviewing national
legislation, and countries are re-
guired both to notify the relevant
laws te the Committee and 1o re-
spand Lo questions from other coun-
tries about their systems. If there are
any problems found, countries are
obliged to bring their national laws
inline with the Agreement,

Economic Implications

Anti-dumping measures are allowed
under the GATT/WTO Agreement
as an exception to the general disci-
plines. Hewever, admitting selec-
tive imposition of duties in terms of
country and supplier tends 1o lead o
discriminatory trade policies, Tn ad-
dition, since anti-dumping measures
directly aftect pricing, which is the
most Jundamental clement of busi-
ness strategy, their abuse will have a
tremendous negative impact on the
pattern of trade and on the overall
ecancmy. Following are some of the
serious economic implications of
anti-dumping  measures in cases
where they are abused.

i.  The influence of the
Initiation of Investigation

The mere initiation of an  anti-
dumping investigation will have a
vast impact on exporters, When an
anti-dumping investigation is initi-
ated, the potential surfaces for anti-
dumping duties o be imposed at
some point in the future. This results
in products becoming far less attrac-
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tive to importers. Initiation of an
anti-dumping  investigation  also
places significant burdens on the
companies being investigated, They
musl answer numerous gquestions
from the authorities ina short period
of  tme,  spending  enormous
amounts of labour, time and money
to defend themselves. The legal
costs involyved are particularly high,

ii. Distortion of Normal
Commercial Practices.

Anti-dumping measures wlso harm
companies attempting Lo spply nor-
mal commercial strategies and prac-
ticed. This effect is illustrated in
situation of “forward pricing”™ in ad-
vanced lechnology products.

Forward pricing is a strategy de-
signed to reduce costs by increasing
sales volumes early in a product's
life cycle. At the start-up phase of
high-tech products, prices are set al
a level below the per unit cost on the
assumption that there will be a sharp
reduction in such costs in the near
future as production volumes in-
crease, This practice not only en-
ahles rapid market acceptance of @
product, it also allows companics o
secure stable profits in a short peried
of time.

When an anti-dumping investiga-
tion of a lorward-priced produc
takes place early in the product cy-
cle, shorl-tenm average costs will
still exceed domestic prices. Domes-
tic sales will accordingly be deemed
to be “helow cost™ and unusable for
purposes  of  calculating  anti-
dumping duties, When domestic
sales are unusable, the Anti-
dumping Agreement allows the use
of a “constructed value”™ of the ex-
ported good in the dumping margin
caleulation. The theoretical “con-
structed value™ in such cases will be
composed of the unusually high
short-term  average costs  plus
amounts  {or administrative  costs
and profits.  This  “constructed
value” is then compared o the actual
export price, resulting in a high
dumping margin.

[E]
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Effects on Technology
Transfers {(Unnecessary
Expansion of the Product
Scope Subject to Anti-
Dumping Duties)

Anti-dumping duties are imposed vn
“like preducts”™ found by investiga-
lors to be dumped on domestic mar-
kets (GATT Articte V1), However,
depending on how the seope of “like
products” is defined. there could be
cases in which anti-dumping duties
are imposed on products that are in
fact different from the product sub-

jeel to investigation. We are particu-

larly concerned about vague word-

Forward pricing is a strategy
designed to reduce costs by
increasing sales volumes early
in a product's life cycle. At the
start-up phase of high-tech
products, prices are sef af a
level below the per unit cost on
the assumption that there will
be a sharp reduction in such
costy in the near future as
production volumes increase.
This practice not only enables
rapid market acceptance of a
product, it also allows
companies to secure stable
profits in a short period of
fime,

ing in the definition of the range of
products subject to dumping Investi-
gations. Care must be taken with re-
gard to products that could or will be
developed in the future so that the

Country  1969- 1975- 1980-
1974 1979 1984
s | 12§ | 140 146
[ “EU I 19 35 138
| Canada | 42 | T4 176
Austraila 120 242
Jupan 0 | o 1]
Others 3 [ 64 | 10
Total 225 453 712

definition cannot he expanded be-
yond those products  “currently”
causing injury.

iv. Retarding globalization of
Production

As the cconomy becomes more
global 1 scope. companies  arc
transferring their production owver-
seas Lo their export markets or o de-
veloping countries where costs are
lower. However, when such trans-
fers take place for products that are
subjeet 1o anti-dumping levies, they
are often assumad to be attempts at
circumvention, Anti-circumvention
meastres that inadequately distin-
guish between production shifling
tor legitimate commercial reasons
and for circumvention purpoeses, risk
not only distorting trade  but also
shrinking investmenl.

Recent Trends

Anti-dumping investigatiens have
been used primarily by the United
States. the European Union, Canada,
and  Australia, because domestic
anti-dumping laws have been en-
acted mostly in developed countries,
However, the meréase in actions
brought by Brazil. South Korea, and
South Africa is a recent develop-
ment worthy ol note, In addition,
many other developing countries
have recently introduced new anti-
dumping laws, Pakistan is among
one of them. Figures below shows
the inerensing number of investiga-
tions by each country.

1985 1990- 1995 Toftal |
1989 1994 | 1998 |
219 249 75 954
w147 110 570
15 | 90 3| 58
180 252 T K65 |
1t} 4 | i 4 ‘
74 ‘ 227 395 00
659 969 682 | 3730
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Number of Anti-dumping Investigations since 1993

1994 | 1995 1996 |

- Country 1993 1997 1998

| us | 3B | 4 4 | 2 & 24
EU P2 | M 32 3 | 4y | 12 |
Canads 24 . 2 12 . § 13 | I

! Auvstraila | SR 3 | & ‘ (7 42 | 7
Brazl |34 2 3 17 10 | @ ‘

| Korea | 4 | 4 4 13 17 0

| India | 5 | s 214 -
South | . 15 17 3l | 23 15

| _Afriea | § -

| ndonesia | I 1] 9 8
Tapan 0 1 | i ] [ ]

Further Explanation of Rising
trend of Anti-dumping
Measures:

WTO members notified 360 initia-
tions of anti-dumping investigations
i 1999, up 42% over 1998 as shown
in chart below. In 1999, the Euro-
pean Union and India each reported
the highest number of initiations. at
68, followed by the United States
with 45 imitiations. Counted 10-
gether, the Furopean Union and its
Member States were the WTO
members most affected by initia-
tions of anti-dumping investigations
(47), followed by the Republic of
Korea (34) and Japan (23), a Ithowgh
many other exporters were also af-
tected, notably China.

The Dumping Investigation

An Anti-dumping investigation is
usually carried out by the investigat-
ing autharities keeping in view the
following points:

| Preliminary screening of the ap-
plication is made to ensure it is
adeguately documented,

1

Initiation of mvestigation is
made if there is prima facie evi-
dence of dumping and injury.

3. Obtain reasonable assurance
that domestic producers sup-
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porting the application account
for at least 25% of total produc-
L.

It is relatively easy to prove
‘prima facie’ that a company or
country s exporting at dumped
prices to Pakistan. However, to
prove material injury is more

complicated and could be
biased, as to whether the
Pukistani industry is suffering
a material infury. The reason
being that the infury indicators
aird cansality conld be
interpreted differentiy.

4, Send public notice to the con-
cerned parties, including ex-
porters and importers ol the
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5. Publish preliminary findings re-
garding dumping margin and
the injury to domestic produc-
ers.

. Can impose a provisional duty
for 4 months to limit damage to
domestic  industrv,  Provided
that the investigating authority
iy, upon tequest by exporters,
which the investigating author-
ity considers to be representing
a signilicant percentage of the
trade mmvolved, extend the peri-
od ol application of provisional
measures to a period not ex-
ceeding 6 months,

7. Canclude investigation and, if
necessary. levy anti-dumping
duty for a period of 3 years,

8. Periodically review the need For
the continued imposition of
anti-dumping duties,

Concerns with the Existing
Process

Itis relatively easy lo prove ‘prima
facie' that a company or country is
exporting al dumped prices to
Pakistan. However, to prove ma-
terial injury is more complicated
and could be biased, as to whether
the Pakistani industry is suffering
a material injurv. The reason be-
ing that the injury indicators and
causality could be mterpreted dif-
ferently.

In my opinion recently promulgated

dumped goods. Anti-Dumping  Ordinance 2000
Initiations of Anti-Dumping Investigations, 1995-99
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would upto certain extent remnove
such  ambiguities  as  mentioned
above as this Ordinance explains the
reeulation of the investigation pro-
cess ensuring that investigations are
conducted 10 a lair and wansparen
weary and within aset time frame such
as Lhe practice in Auvstralia or New
Fealand.

Where Applicable

Anti-dumping visk s cxposed o all
Pakistani imporlers and averseas ex-
porters of products to Pakistan and
Pakistani expariers.

Anti-Dumping  assistance s re-
gquired o Pakistani manufacturers
having o contend with product in
puts and end products that are being
exporled o Pakistan ar very low
prices.

Why to take iniliative now

The reduction in Customs dulics m
Pakistan has resulted imoan increase
of product inputs and end products
heing exported o Pakistan. In a
pumber of instances it may be possi-
ble that the products exported o
Pakistan wereat price lower than the
domestic price of the sumilar produc
in the exporler's marker,

While custom  dutics are being
phascd down, as said earlier, anti-
dumping and countervailing duties
are the only measores that our G-
groment can use (o protec there

manufacturing induslry against un-
fuir competition,

What is means to
Importers/exporters

A the world moves towards [ree
trace, anti-dumping measures are
capected 1o increase, Exporters

and Importers should he aware of

As the world moves fowards
free trade, anti-dumping
measires are expected o

increase, Exporters and
Imparters should be aware of
these measures and the
possible consequences for theie
husiness; it is expensive and
time consuming fo get invelved
in defending an anti-dumping
action. Teday more and more
compitiies are being affected
by dumping, by either being
acensed of dumping their
ponls on overseas markets, or
by importing and/or
distributing dumped goods,

these measures and the possible
consequences Tor their business, il
is expensive and lime consuming
to get invelved in defending an
anti-dumping action. Today more
and moere companics are being al-
leeted by dumping, by cither be-
g accused of dumping  their

poods on overseas markets, or by
importing andfor distributing
dumped poods,

Ome thing | want o mention here 15
this uptill now not even asingle case
has been initiated by National Tart(F
Commission {NTC) because nol
even a single application has yet
heen filed before NTC which Tullills
all relevant regquiremenis specified
by T before it inihintes an investi-
gation aganist any exported product.
Ome thing 15 for sure that NTC 15
working very hard and sincerely on
this new challenging issne and ana-
lyzing few cases being filed by some
cliceted parties, Hopetully we all we
see some cases initiated by NTC in
fiear futire,

An  Aunti-Dumping  application
fprm has been made available at
the ollice of NTC, for the facility
of those Pakistani producer(s) /
manufacturer(s) who intend o ini-
tiate Anti-Dumping case against
any dumped product being ex-
ported into Pakistan and which re-
sules in Material Injury to the do-
mestic industry,

By concluding 1 must say that a
stromger Ant-Dumping Dhirectorale
(in Pakistan National Tandt Com-
mission)  will, no doubt;  help
strengthen industry, bul both gov-
ermment and industry must be care-
ful 1 ensure that the precedents set
fior establishing dumping and injury
doonot usher in a [resh form of ad-
ministered protectionizm M





